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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 19th day of February, 2003

MARI ON C. BLAKEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,

Dockets SE-16503
V. and SE- 16504
JACK MALI K and STEPHANI E SWAI M

Respondent s.

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent s have appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam R Millins, issued on August 1,
2002, follow ng an evidentiary hearing.EI The | aw judge affirned
an order of the Adm nistrator, on finding that respondents had
violated 14 C.F.R 91.13(a) of the Federal Aviation Regul ations
(FARS).IZI We deny the appeal.

! The initial decision, an excerpt fromthe transcript, is
attached.

2 Section 91.13(a) prohibits carel ess or reckl ess operation of an
(continued.))
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On Decenber 8, 2000, respondents Malik and Swai mwere flying
pilot-in-command and co-pilot, respectively, of an Air Transport
International DC-8 ferry flight from Tol edo, Ohio, destined to
OGscoda-Wirtsmth Airport in Oscoda, Mchigan (hereafter, Oscoda).
I nstead of |anding at Oscoda, however, respondents |anded at East
Tawas Airport, 8 mles to the south. The aircraft wei ghed
approximately 178, 000 pounds upon | andi ng, well above the 12,000
pound published maxi nrum | andi ng wei ght for the runway at East
Tawas. B

The two airports (Oscoda and East Tawas) are considerably
di fferent physically. Gscoda’s Runway 24, on which respondents
intended to land, is 300 feet wide and 11,800 feet |ong. Runway
26 at East Tawas, on which respondents actually |landed, is 75
feet wide and approximately 4,800 feet Iong.EI East Tawas is a
general aviation airport, whereas Oscoda had at one tine been an
Air Force base, and still has facilities to accommpdate a DC-8
aircraft. There is a VOR/'DVE on the field at Oscoda.

On appeal, respondents, as before the |law judge, continue to

(continued.))

aircraft so as to endanger the life or property of another. The
Adm ni strator here charged respondents with carel essness.

Al t hough the Administrator originally sought suspension of their
certificates, respondents had filed so-called NASA reports, which
the Adm nistrator determ ned met the requirenents necessary to
wai ve inposition of the suspensions.

® Fortunately, the aircraft did not sink through the pavenent
because the ground and runway were frozen.

* There is sone discussion in the record suggesting that Runway

24 at Oscoda is actually at 245°. See Tr. at 41-42. This is, of
course, normal, and the distinction is not materi al .
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argue that they acted prudently and used all avail abl e
navi gational aids. They argue that the fault for their error
lies with air traffic control (ATC). W cannot agree.
Respondents have not established that ATC failed in any duty
to them Although the ATC handbook provides that pilots are to
be advised of airports in close proximty, respondents did not
establish that these two airports were “in close proximty,” as
that termis used in the handbook. |ndeed, respondents’ simlar
argunment that the approach plates for these airports should have
noted each’s proximty is not borne out by the evidence. The
nost the record establishes is that the commercial airport in E
Paso, Texas, for instance, has such a note to distinguish it from
amlitary base 4 mles distant. Tr. at 40-41 and 49.
Respondents al so argue that it was ATC s responsibility to
“ensure that the location of the destination airport is provided
when the pilot is asked to report the destination airport in
sight.” The Adm nistrator counters that it is inpossible to do
so when the aircraft is not in radar contact because ATC at that
poi nt does not know where the aircraft is. Al though respondents
urge that, as a cross-check, ATC is obliged to provide the
airport’s position relative to the aircraft (see Exhibit R 3 at
2), ATC cannot do so if, as occurred here, it does not know where

the aircraft is because radar contact has been Iost.EI

> Respondents were in contact with M nneapolis Center before
descendi ng bel ow radar coverage. Respondents were advi sed by ATC
t hat radar coverage had been | ost approximately two m nutes and
forty-five seconds after they reported descendi ng out of el even
(continued.))
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Respondents’ further claimthat they should have been told
earlier, before contact was |lost, is not persuasive.EI

We cannot find that respondents acted prudently. It is true
t hat East Tawas was al ong respondents’ flight path as they
approached Oscoda, that snow covered the runway nunber at East
Tawas, that the airports had sone simlarities, and that by an
unfortunate coi ncidence the Gscoda Uni com operator advised
respondents that a snowpl ow was on the runway there at the sane
time they saw a snowpl ow on the runway at East Tawas.
Nevert hel ess, respondents should have been able to navigate,
using all avail abl e navigational aids (including the VOR DVE on
the field at Oscoda), to the proper airport. There is nothing in
this record that denonstrates that respondents could not have
avai |l ed thensel ves of the VOR/'DME information available to them
to determ ne whether they were approaching the correct airport.I

Mor eover, respondents shoul d have observed ot her cues that they

(continued.))

t housand feet. See Exhibit A-5. Respondents were not cleared
for the visual approach until after they had been told by ATC
that radar contact had been | ost and, subsequently, they reported
havi ng Gscoda in sight.

® Moreover, even if respondents were to prevail on this argunent,
precedent would only provide for sanction mtigation, not
di sm ssal, and the NASA report has al ready renoved the sanction.

" Indeed, even if it is assuned, arguendo, that respondents had
at their disposal only one VHF navigation radio — a circunstance
we are extrenely doubtful actually existed — it would foll ow that
had they referenced all information available to themthey woul d
have observed, when they tuned fromthe VOR'DME to the ILS
frequency while on downwind (at the wong airport), a VOR radi al
and DVE readi ng that was not consistent with where they thought

t hensel ves to be.
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wer e approaching the wong airport. As the Admnistrator’s
W t ness noted, and despite the snow, runway |ights would have
indicated runway wdth. Tr. at 34. A 75-foot-wide runway is
considerably different froma 300-foot-w de one. Respondents
al so ignored the differences in appearance between a snal
general aviation airport and a fornmer Air Force base, with |arge
hangars and tanks (see Exhibit 4 approach plate). Finally,
respondents ignored instrunment evidence that they were not in the
right place (see Tr. at 80; ILS flags cane on, respondent Malik
bel i eved, because of reception interference fromthe snowl ow).
Respondents al so ignored the fact that the runway they were
| andi ng on was not on the headi ng provided on the approach pl ate.

As airline transport pilots, respondents are held to the
hi ghest degree of care. It is their responsibility to
famliarize thenselves sufficiently, before and during flight,
with the characteristics of the airport at which they intend to
| and. And, the visual approach and | ack of nore sophisticated
navi gati on aids heightens the responsibility inposed on themto
| ocate and land at the intended airport. On the facts of this
case, where respondents did not nmake sufficient use of al
avai | abl e navi gational aids, the conclusion that their conduct of
the flight was carel ess was anply establi shed.

ACCORDI NGY, IT I S ORDERED THAT:

Respondent s’ appeal is denied.

HAMVERSCHM DT, Acting Chairman, and GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.
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